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Assam Schedule VII: Form No. 132 
 

HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

20th March‟2017 

 

MONEY SUIT NO.04/2012 

Sri Bhrigu Ram Basumatary 

S/o Nirmal Basumatary 

Village -Thekeraloga, P.S.- Rangapara, 

Mouza Chariduar, 

Sonitpur, Assam                               ----- Plaintiff      

             -Vs.- 

1) Sri Lalit Basumatary, 

S/o Sri Jitendra Basumatary 

2) Sri Bijoy Basumatary, 

S/o Sri Bogula Basumatary 

3) Sri Gopi Daimary, 

S/o Sri (L) Bilicharan Daimary 

4) Sri Maya Ram Basumatary, 

S/o Sri Khagen Basumatary 

All are residents of – 

Village - No.3 Geruajuli, Mouza Chariduar, 

Sonitpur, Assam 

----- Defendants 

 

This suit for damages on account of malicious prosecution came for final hearing on 

05-12-2016 
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Counsel for Plaintiff :  

Counsel for Defendant  :  

 

JUDGMENT 

1) The plaintiff was Head Master of Shivaram Boro L.P.School at Village - 

No.3 Geruajuli. He was founder Teacher of the school & was appointed by the 

Managing Committee in Nov‟1989 at a monthly salary of Rs.250/-. The Committee 

used to pay Rs.100/- in cash & deducted Rs.150/- on account of 16 Bigha of land 

proposed to be given to the plaintiff. The 16 Bigha of land was valued at Rs.7,500/- 

& was Forest Reserve land. From the month of January‟1990 to April‟1994 a total 

sum of Rs.6000/- was deducted from the salary of the plaintiff & on being asked by 

the Committee the plaintiff paid the remaining Rs.1500/- in cash as remaining value 

of the 16 Bighas of land. President of the school‟s Managing Committee Sri Robin 

Basumatary executed the stamped Sale Deed. Plaintiff constructed a C.I.sheeted 

house in that plot of land & he started getting Rs.250/- as salary again. In April‟2004 

the school became aided L.P. School & since April‟2005 plaintiff started getting 

Rs.1000/- as remuneration. In the meantime, the defendants in consultation with few 

other people were trying to oust him from the school & Sri Lalit Basumatary lodged a 

false complaint on 06-09-2010 claiming that the plaintiff has misappropriated 

Rs.15000/- of school‟s grant-in-aid amount and has also 5 quintals of mid-day meal 

rice & Rs.18000/- cash. A case u/s 420/406/409/380/427 IPC was registered against 

the plaintiff as Rangapara P.S. Case No.178/2010 (G.R.Case No.1747/2010). The 

plaintiff obtained a pre-arrest bail & had to bear a cost of Rs.30000/- for the same, 

certified copies, etc. At the stage of framing of charge the plaintiff was discharged 

vide order dated 19-11-2011.  The Criminal Prosecution initiated by the defendant 

no.1 & other defendants was instituted without any reasonable and/or any probable 

cause & with malicious intention to harm the mind & body of plaintiff. The 
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defendants have become liable to pay damages for loss of plaintiff‟s reputation, 

safety, security of his life & property & monetary compensation for his defamation. 

Hence, the suit was instituted praying for a decree against the defendants awarding 

Rs.2,05,000/- (Rupees Two Lakhs Five Thousand Only) as compensation for 

damages. 

 

2) The defendants entered appearance & submitted joint written-statement. It 

was alleged that the suit is bad for non-joinder of Forest Dept. & Robin Basumatary. 

It was denied that the plaintiff was founder teacher of the school & rather Rajen 

Basumatary was the founder teacher & the plaintiff joined the school only in the year 

1991. It was alleged that the plaintiff was very irregular in attending school & failed 

to provided mid-day meal to students. He embezzled rice & money of the mid-day 

meal scheme. The public were annoyed & Govt. Authority was informed & Deputy 

Inspector of Schools conducted spot enquiry & vide letter No.7-2/part-

1/2007/09/5045 dt. 15/03/2009 empowered Sri Bijay Basumatary as Head Master of 

the school. On 13-03-2010 the Deputy Inspector of Schools visited the school & 

prepared a Inspection Report which revealed the misdeeds of the plaintiff & hence 

Lalit Basumatary lodged the case. It was also mentioned that the plaintiff was 

discharged merely on technical grounds because the police failed to seize the 

relevant documents. There was no malice on part of the defendants & discharge on 

mere technicality doesn‟t make the case malicious. Hence, the suit should be 

dismissed & compensatory cost paid to the defendants. 

 

3) Upon perusal of the pleadings of both parties and hearing learned advocates 

of both sides, the following ISSUES are settled:  

(1) Whether there is any cause of action for the suit?  

(2) Whether the suit is maintainable in its present form? 
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(3) Whether the suit is bad for non-joinder of necessary parties? 

(4) Whether the criminal prosecution of defendant no.1 against the 

plaintiff corresponding to G.R.Case No.1747.2010 was instituted with 

malicious intention to harm the plaintiff both in body or mind or not? 

(5) Whether the plaintiff is entitled to any relief or relieves? 

(6) Whether the defendants are liable to pay the compensation jointly & 

severally?  

(7) To what other relief or reliefs the parties are entitled to?  

 

5) During trial, the plaintiff examined herself as PW1 and exhibited 7 

documents. Sri Siba Ram Basumatary deposed as PW2 & Sri Gajen Boro as PW3. 

Defendant no.4 Maya Ram Basumatary deposed as DW1 & defendant no.3 Gopi 

Daimary as DW2.  

 

DISCUSSION, DECISION AND REASONS THEREOF: 

6) I have carefully perused the evidence, oral and documentary, and the 

materials available on the case record and also heard argument of both sides. The 

issues are discussed herein below individually, however, for sake of brevity and 

proper adjudication they may not be discussed chronologically. 

 

Issue No.1: Whether there is any cause of action for the suit? 

7) The suit has been instituted by the plaintiff claiming that the defendants 

launched a false complaint against him on 06-09-2010 & which was registered as 

Rangapara P.S. Case No.178/10 (G.R.Case No.1747/2010) u/s 420/406/409/380/427 

IPC. The plaintiff was discharged from the case & thus this suit was instituted. On the 

other hand, the defendants claimed that the complaint was filed based on facts & 

plaintiff was discharged merely on technical grounds, hence, the suit should be 
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dismissed. Thus, it is seen that there is actual dispute between the parties which 

needs adjudication & which created a cause of action.  

 

8) Hence, Issue no.1 is settled in favour of plaintiff. 

 

Issue No.2: Whether the suit is maintainable in its present form? 

9) This issue was framed because the defendants in the written statement 

have challenged the maintainability of the suit in its present form. However, it is seen 

that nothing was mentioned as to why the suit is not maintainable nor any argument 

forwarded on this regard. However, for ends of Justice I have gone through the 

materials available on record and failed to see any defects or infirmities that make 

the suit not maintainable. 

 

10) In view of the above discussions issue no.2 is settled in favour of the 

plaintiff. 

 

Issue No.3: Whether the suit is bad for non-joinder of necessary parties? 

(11) The defendants claimed in their written-statement that the 16 Bighas of land 

in possession of the plaintiff was part of Forest Reserve land & was allegedly given 

during the tenure of Robin Basumatary, hence, the suit is bad for non-joinder of 

Forest Dept. & Robin Basumatary. No sides forwarded any argument in this issue. 

 

(12) The law is settled that a person is a necessary party to a suit only if a decree 

cannot be awarded in his/her absence. Perusal of the pleadings show that the suit is 

for damages on account of malicious prosecution by the defendants. Thus, it is 

apparent that the subject-matter of the suit is not the 16 Bighas of land & therefore, 
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it can be successfully decreed in absence of Forest Dept. & Robin Basumatary and in 

doing so it‟ll become an executable decree.  

 

(13) In view of the above discussions it is clear that Forest Dept. & Robin 

Basumatary are not a necessary party to the suit & the suit doesn‟t suffer from non-

joinder of necessary parties. Thus, Issue no. 3 is settled in favour of the plaintiff.  

 

Issue No.4: Whether the criminal prosecution of defendant no.1 against 

the plaintiff corresponding to G.R.Case No.1747/2010 was 

instituted with malicious intention to harm the plaintiff both 

in body or mind or not? 

(14) This suit for damages on account of malicious prosecution by defendant no.1 

in connivance with the other defendants was instituted by the plaintiff as he felt that 

the defendants launched a false complaint against him on 06-09-2010 & which was 

registered as Rangapara P.S. Case No.178/10 (G.R.Case No.1747/2010) u/s 

420/406/409/380/427 IPC & from which he was honorably discharged by ld. Court. 

However, the defendants claimed that the complaint was filed based on true facts & 

plaintiff was discharged merely on technical grounds & that no malice is involved. 

 

(15) Before going further with the discussion with the evidences it is essential to 

understand what is „malicious prosecution‟ & what are the important ingredients that 

must be proved by the plaintiff to be successful in this suit. Malicious prosecution is a 

creature of tort & its elements include (1) intentionally (and maliciously) instituting 

and pursuing (or causing to be instituted or pursued) a legal action (civil or criminal) 

that is (2) brought without probable cause and (3) dismissed in favor of the victim of 

the malicious prosecution. In the case of West Bengal State Electricity Vs. Dilip Kumar 

Ray, AIR 2007 SC 976 a division Bench of the Apex Court extensively discussed the 

term „malic‟ & malicious prosecution‟. It was observed that, “Malice means an 
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improper or indirect motive other than a desire to vindicate public justice or a private 

right. It need not necessarily be a feeling of enmity, spite or ill-will. It may be due to 

a desire to obtain a collateral advantage. The principles to be borne in mind in the 

case of actions for malicious prosecutions are these: Malice is not merely the doing a 

wrongful act intentionally but it must be established that the defendant was actuated 

by mains animus, that is to say, by spite of ill- will or any indirect or improper motive. 

But if the defendant hold reasonable or probable cause of launching the criminal 

prosecution no amount of malice will make him liable for damages. Reasonable and 

probable cause must be such as would operate on the mind of a discreet and 

reasonable man; 'malice' and 'want of reasonable and probable cause.' have 

reference to the state of the defendant's mind at the date of the initiation of criminal 

proceedings and the onus rests on the plaintiff to prove them…… „Malice in the legal 

sense imports (1) the absence of all elements of justification, excuse or recognised 

mitigation, and (2) the presence of either (a) an actual intent to cause the particular 

harm which is produced or harm of the same general nature, or (b) the wanton and 

wilful doing of an act with awareness of a plain and strong likelihood that such harm 

may result.” 

 

(16) We must understand that it is malicious prosecution only when there is abuse 

of legal process and defamatory or untruthful statements doesn‟t fall under malicious 

prosecution for the same basic reason as defamation, same being that the concept of 

a fair and free trial requires that witnesses testify without fear of having to defend a 

defamation suit owing to their testimony. To be successful in a case for malicious 

prosecution it is essential to prove that the person who began or continued the 

original case did not have probable cause to do so.  

 

(17) In light of the above discussions I have gone through the evidences recorded 

& it is seen that the plaintiff as PW1 supported his claim in his plaint & during cross-
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examination he admitted that a number of meetings were held by the Managing 

Committee in respect of Mid-day meal & based on this allegations lodged by the 

Managing Committee, the Govt. made an enquiry. Subsequently case was lodged at 

Rangapara P.S. against him & police submitted charge-sheet. PW1 was cross-

examined whether the Court passed any order stating that the Rangapara P.S. case 

was a false case, to which PW1 answered in the negative. PW2 is the brother of the 

plaintiff was cross-examined as to whether plaintiff was punished even for a single 

day either by the police or by the court & whether there is mention in the order of 

the court that the case lodged against plaintiff was false and lodged without any 

reason. PW3 was also cross-examined on similar lines only.  

 

(18) On the other hand, cross-examination of defendant no.4 as DW-1 & 

defendant no.3 as DW-2 revealed the fact that they took the stand that the FIR was 

lodged on rightful ground and only due to technicality the plaintiff was discharged. 

The defendants exhibited four documents, same being, Order dated 26/03/2010 by 

Sub-Inspector of Schools, Balipara Block (Ext.B) by which Bijoy Basumatary was 

made I/C Headmaster of the school till the matter regarding plaintiff is resolved. Ext. 

C is the letter dated 20/05/2010 from District Inspector of Schools to mentioning that 

the plaintiff has been removed from the post of headmaster. Perusal of the written-

statement shows that the defendants have relied strongly on a Inspection Report 

prepared by Sub-Inspector of Schools, Balipara Block & Deputy Inspector of Schools, 

Tezpur after inspection on 13/03/2011 wherein all the misdeeds of the plaintiff was 

reflected. However, perusal of the record shows that this document was never 

produced before the Court to prove the stand of the defendants. Furthermore, during 

their cross-examination the DWs answered that before lodging the FIR a complaint 

was made before the Sub-Inspector of Schools, Balipara Block & Deputy Inspector of 

Schools, Tezpur and they came for enquiry to the school, however, after enquiry no 

materials could be proved against the plaintiff. Thus, the DWs are contradicting the 
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their own claim in the written-statement that after the inspection the misdeeds of the 

plaintiff was mentioned in the Inspection Report. 

 

(19) Another important point to note is that during cross-examination of DW-2 also 

revealed that on 21-07-2010, night, at around 7 p.m. defendant no.4/DW-1 

alongwith Limbu Basumatary, Durga Basumatary and Niranjoy Basumatary attacked 

the plaintiff‟s residence with dao, axe, lathi and caused injuries to the plaintiff. In this 

regard a case was lodged and the accused persons are appearing before the Court. 

Interestingly, defendant no.4/DW-1 denied that any such incident happened or that a 

case was lodged. 

 

(20) Thus, evidences reveals clearly that the defendants as part of the Managing 

Committee lodged complain against the plaintiff before higher authorities & because 

of that Sub-Inspector of Schools, Balipara Block & Deputy Inspector of Schools, 

Tezpur came for enquiry to the school, however, after enquiry as no materials could 

be found against the plaintiff no further action was taken against him by the 

concerned authorities. Subsequent to this, the GR Case was filed at Rangapara P.S. 

This brings me to look at the order dated 19-11-2011 vide which the plaintiff as 

accused was discharged. The Court observed that, “Mere oral testimonies of the 

witnesses failed to bring out a prima facie case against the accused to make it 

believable that prosecution case has some ground to stand. Under such constraints I 

find the materials available in the record and CD are insufficient to make out a prima 

facie case against the accused u/s 420/406/409/427 of IPC. Hence, holding that 

charge against the accused is groundless I discharge him…” Thus, it is seen clearly 

that the plaintiff was discharged from the criminal case was not because of 

prosecution‟s inability to „prove‟ the same but because the Court found that the case 

itself was „groundless‟. This definitely indicates towards the fact that there was no 

probable cause by the defendants for bringing forth the criminal case against the 
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plaintiff. Sheer ill will of the defendants can also be construed from the fact that 

when the Deputy Inspector of Schools, Tezpur & Sub-Inspector of Schools, Balipara 

Block refused to take action against the plaintiff, the defendants instituted the 

criminal case. Such ill-will also constitutes an improper purpose. The plaintiff does not 

have to prove that the defendants had a personal malice/hostility/ill-will towards him 

& rather, the plaintiff only needs to show that the defendant was motivated by 

something other than the purpose of bringing the plaintiff to justice. 

 

(21) Thus, in view of the fact that the evidences of the witnesses revealed that the 

criminal case against the plaintiff was instituted only after their complain before the 

concerned Govt. Authorities didn‟t fruit results against the plaintiff & that in G.R.Case 

No.1747/2010 plaintiff was discharged as the prosecution case was „groundless‟, I 

deem it fit and proper to settle issue no.4 in favour of the plaintiff. 

 

Issue No.5: Whether the plaintiff is entitled to any relief or relieves?   AND 

Issue No.6: Whether the defendants are liable to pay the compensation 

jointly & severally? 

(22) The plaintiff has sought a decree against the defendants for Rs.2,05,000/- as 

compensation for damages, jointly & severally. Perusal of the FIR in Rangapara P.S. 

Case No.178/2010 reveals that defendant no.1 was the complainant & the other 

defendants were witnesses and gave statement against the plaintiff (accused in 

criminal case) where they implicated the plaintiff as having misappropriated money of 

grant-in-aid & also mid-day meal rice. Thus, it appears to be hand-in-hand in lodging 

this criminal case against the plaintiff without having a just ground & probable 

ground, and thus, are liable to pay the compensation jointly & severally.  

 

(23) Hence, I hold that plaintiff is entitled for the decree as prayed for and also for 

cost of the suit. Issue nos.5 & 6 are accordingly settled in favour of the plaintiff. 
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Issue No.7: To what other relief or reliefs the parties are entitled to? 

(24) Considering the fact that in issue no.5 the plaintiff has been awarded the 

requisite reliefs, hence, no further relief required to be granted. Issue no.6 is decided 

accordingly. 

 

ORDER 

(25) THE suit is decreed in favour of the plaintiff holding that the plaintiff is 

entitled to decree a against the defendants for Rs.2,05,000/- (Rupees Two Lakhs Five 

Thousand Only) as compensation for damages, jointly and severally. The plaintiff is 

also entitled to the cost of the suit. Prepare a decree accordingly. 

 

Given under my hand & seal of the Court on the 20th March‟2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 
Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno. 
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ANNEXURE  

 

Plaintiff’s Witnesses:   

1. PW-1   : Sri Bhriguram Basumatary  

2. PW-2   : Sri Shivaram Basumatary 

3. PW-3   : Sri Gajen Boro 

      

Plaintiff’s Exhibits:    

1. Ext.1 – Photo copy of appointment letter of plaintiff dated 12-03-1990  

2. Ext.2 – Photo copy of of appointment of plaintiff dated 11-01-1990 

3. Ext.3 – Certified copy of FIR by Sri Lalit Basumatary dated 06-09-1990 

4. Ext.4 – Certified copy of order by CJM, Sonitpur at Tezpur dated 19-11-2011 

5. Ext.5 – Certified copy of FIR by Sri Satya Ram Basumatary dated 21-07-2010 

6. Ext.6 – Certified copy of order by CJM, Sonitpur at Tezpur  

7. Ext.7 – Original copy of complaint application by the plaintiff dated 09-09-2010 

 

Defendant’s Witnesses: 

1. DW-1 : Sri Mayaram Basumatary 

2. DW-2 : Sri Gopi Daimari 

 

Defendant’s Exhibits:  

1. Ext. A : Letter No.7-2/Part-1/2007/09/5045 dated 15/03/2009 

2. Ext. B : Memo No.BEB-Ven-2P/28/09/2122-26 dated 26/03/2010  

3. Ext. C : Letter No.1/18/704/05 dated 20/05/2010 

4. Ext. D : Notice i/c with WP (C) No.5944/2010 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 


